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Court rules on SFC obtaining information for use by 
Japanese regulators 

Rory Gallaher 
 
On 11 February 2019 Hong Kong’s Court of First Instance held that the power of the Securities and Futures 
Commission (SFC) to obtain trading records from intermediaries under s. 181 of the Securities and Futures 
Ordinance (SFO) does not violate the privilege against self-incrimination. 
 
The Court dismissed a judicial review application brought by a SFC-licensed corporation and its responsible 
officer (applicants) against the SFC in connection with an investigation of a suspected market manipulation 
in the shares of a Japan-listed company. 
 
During the investigation by the SFC and certain Japanese regulators (with whom the SFC has entered into 
international cooperation and mutual assistance arrangements), the SFC used its statutory powers to compel 
the applicants to provide information and materials (compelled materials) under the SFO. 
 
The compelled materials were then provided to and used by the Japanese regulators in proceedings in 
Japan.  
 
The Court found that: 
 

• the proceedings commenced by the Japanese regulators against the applicants in Japan were civil in 
nature, i.e. non-criminal in character;  
 

• the compelled materials were lawfully obtained by the SFC pursuant to its powers under the SFO and 
the materials were lawfully provided to the Japanese regulators; and 
 

• the privilege against self-incrimination is not violated by section 181 of the SFO. The section is no 
more than reasonably necessary for accomplishing the legitimate aim of ensuring that the financial 
markets of Hong Kong operate fairly and honestly, and a reasonable balance has been struck between 
the societal benefits of the section and any inroads that there may be into the privilege against self-
incrimination. 
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Mainland China briefing: proposed merger of QFII and RQFII 
Taylor Hui and Anita Hu 
 
On 31 January 2019, the China Securities Regulatory Commission (CSRC) issued consultation papers on 
the Measures for the Administration of Domestic Securities and Futures Investment by Qualified Foreign 
Institutional Investors and RMB Qualified Foreign Institutional Investors (Measures) (available here) and the 
Provisions on Issues Concerning the Implementation of the Measures (Provisions) (available here) to merge 
the qualified foreign institutional investors (QFII) and RMB qualified foreign institutional investors (RQFII) 
regimes and ease some restrictions to make the inbound investment channels attractive again to foreign 
institutional investors. The consultations closed on 2 March 2019. 
 
The main revisions and clarifications in the Measures and the Provisions are as follows:  
 
1. Consolidating the QFII and RQFII schemes into one and relaxing qualification requirements. 

The Measures and Provisions consolidate the two schemes into one, with the QFII rules as the base 
while incorporating some RQFII provisions, thus forming one unified set of rules. Under the current 
QFII/RQFII rules, although the QFII and RQFII schemes are similar in nature, QFII applicants are 
subject to extra requirements on the minimum term of operation and size of assets under management 
(AUM), whereas the requirements for RQFII applicants are relatively relaxed. The Measures remove 
the minimum operation period and AUM requirements under the QFII scheme and unify QFII and RQII 
qualification requirements. Foreign institutions will be able to apply for both QFII and RQFII licences 
at the same time. For institutions domiciled in jurisdictions that have not yet qualified for the RQFII 
regime, investment funds can only be raised and remitted in foreign currencies, which might need to 
be converted into RMB before making investments in mainland China. 

 
 The CSRC explains that the legislative intention of the qualification relaxation is to achieve 

harmonization of entry standards for foreign institutional investors employing different access 
channels. For example, overseas hedge fund managers can access the mainland’s capital markets by 
Stock Connect and Bond Connect, with no RQII or QFII licence requirement.  

 
 The Provisions remove the example lists of different types of institutional investor applicants, which 

currently includes charity funds and pension funds but keeps silent on hedge funds. In the past, the 
CSRC has persuaded some prestigious hedge funds managers to give up their QFII/RQFII licence 
applications without an explicit ground for rejection. The removal of the list might be considered a hint 
that the regulator’s attitude to hedge fund managers’ applications has changed.     

 
2. Expanding the investment scope. The current investment scope of the QFII and RQFII schemes 

includes China A-shares, bonds, public investment funds and stock index futures. The Provisions 
expand the investment scope to include more products:   

 
➢ Private investment funds. This will greatly benefit the wholly foreign-owned enterprises private 

fund managers (WFOE PFM). For overseas asset management companies intending to 
participate in private fund businesses in China, it helps solve the lack of local fundraising source 
at their initial stage. WFOE PFMs could use their affiliates’ QFII or RQFII quota as seed monies 
for new fund products to comply with the requirement to launch a private fund within six months 
of obtaining a PFM licence. The Provisions also explicitly permit QFIIs and RQFIIs to appoint 
their affiliated WFOE PFM as investment adviser to provide investment advisory services for 
their investments in mainland China.   
 

➢ NEEQ stocks, i.e. stocks admitted to the National Equities Exchange and Quotations (NEEQ or 
New Third Board) market, mainland China’s main over-the-counter equity market. If a QFII or 
RQFII invests in this market, a cap similar to the China A-share investment shareholder cap for 
foreign investors will apply. Shares held by a single QFII/RQFII must not exceed 10% of the 
total shares of one company and aggregate shares held by all foreign investors must not exceed 
30% of the total shares of one company.  
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➢ Additionally, QFIIs and RQFIIs will be allowed to engage in bond repurchase transactions and 
invest in derivatives including financial futures, commodity futures and options.  

 
3. Clarifying beneficial ownership of assets. The Provisions stipulate that QFIIs and RQFIIs should 

open separate securities and futures accounts for proprietary and client funds respectively. For 
QFII/RQFII accounts named in the format of “Qualified Investor + Client Name” or “Qualified Investor 
+ Client Fund”, ownership of the assets in the accounts will belong to the client and should be kept 
independent of the assets of the QFII/RQFII and custodian. A QFII/RQFII should set up subsidiary 
accounts for relevant funds and products under its “Qualified Investor + Client Fund” account, verify 
identities of investors and report relevant investors’ information via the QFII/RQFII custodian within 10 
business days following the end of each quarter.  

   
4. Optimizing management of custodians. Under the prevailing QFII/RQFII rules, a QFII can only 

appoint one mainland custodian and an RQFII can appoint no more than three. The consultation 
papers suggest that such restrictions on the number of custodians will be removed. If there are more 
than two custodians appointed, the QFII/RQFII should appoint one of them as the principal custodian 
responsible for licensing and quota applications, reporting and filing.  

 

We will monitor progress and share developments with the final Measures and Provisions. 

 
 

What’s new about the new AML FAQs? 

 
Jane McBride and Lavita Pong  
 
The SFC issued new anti-money laundering and counter-financing of terrorism (AML/CFT) FAQs (which 
supersede the March 2012 FAQs), together with a circular, on 22 February 2019. The FAQs have been 
updated to reflect the provisions of the March 2018 Anti-Money Laundering and Counter-Terrorism 
Ordinance (AMLO) and the November 2018 SFC Guideline on Anti-Money Laundering and Counter-
Financing of Terrorism (for Licensed Corporations) (AML Guideline). The SFC also indicated that it will 
continue to revise and update the FAQs as necessary.  
 
Some existing FAQs were revised (for example those relating to overseas subsidiaries, expired documents 
and unsuccessful applicants) but most of the new FAQS are basically intuitive (and industry players who 
prefer prescriptive rules may find them useful).  
 
It would be helpful if next time the SFC updates the FAQs, it could address the following industry concerns:  
 

• clarify whether the SFC needs licensed corporations to obtain certified ID documents from persons 
purporting to act on behalf of SFC licensed distributor customers (given that the definition of “business 
relationship” in the AMLO includes commercial/business relationships with an element of duration); 
and 
 

• provide (then current) examples of those types of technology which the SFC considers reliable and 
independent for safeguarding impersonation risk in connection with non-face-to-face client onboarding.  

 
The key points in the new FAQs are as follows: 
 
1. Ongoing monitoring: Firms can employ an external third party agent to conduct ongoing monitoring 

(on their behalf in accordance with the HK AML/CFT requirements)(FAQs #13) 
 

2. Electronic document verification: The SFC has added a new example of how electronic documents 
can be verified (FAQ #8)  
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3. Foreign language documents: Translations do not need to be performed by a professional third party 
(FAQ #9) 
 

4. Identification of natural persons: The SFC has reissued this useful guidance from the March 2018 AML 
guideline, which had not been included in the latest AML Guideline for some reason (FAQs #2 and #3) 
 

5. Source of wealth:  The SFC confirmed that a customer’s source of wealth only needs to be identified 
generally for high risk customers (FAQ #11) 
 

6. High risk countries: It is only mandatory for firms to take enhanced due diligence measures (i.e. the 
additional CDD measures in 4.9 of the AML Guideline) for those countries specified by the FATF and 
currently there are only two countries in this category: Iran and the Democratic People’s Republic of 
Korea (see the FATF Public Statements of February 2019). Those countries falling under the FATF 
category of “Improving Global AML/CFT Compliance: On-going Process” (which are also known as 
“High-risk and other monitored jurisdictions”, for example Ethiopia and Cambodia), are not on this 
mandatory list. This means that technically firms only need to “take into account” that the country is on 
this list when risk-profiling customers “associated” with these countries and can decide for themselves 
whether or not to take enhanced due diligence measures (see list as of 22 February 2019 here). Given 
that the SFC has provided no further guidance in this FAQ, the prudent approach would have to be to 
treat these two categories of countries in the same way and take enhanced due diligence measures 
(FAQ#12). If a firm wishes to have more flexibility, they will need to take extra steps to stay up-to-date 
on all FATF and SFC guidance on those countries and make sure that the CDD they do perform on 
such clients is extremely robust and well-documented. 

 

 

Impact of the GDPR on SEC registration applications 

 
Ethan W. Johnson of Morgan, Lewis & Bockius LLP 
 
The European Union’s General Data Protection Regulation (GDPR) has been creating issues for EU-based 
investments advisers and management that are seeking to register as investment advisers with the US 
Securities and Exchange Commission (SEC). The SEC has delayed action on a number of such applications 
out of concern that the GDPR will prevent the SEC from obtaining information about applicants that the SEC 
deems vital to its job of regulating and supervising SEC-registered investment advisers. Apparently, the SEC 
staff have not yet gotten comfortable that exceptions built into the GDPR are broad enough to allow the SEC 
to fulfill its obligations under applicable US law and regulation. It has been reported that efforts by applicants 
and law firms to find work-arounds have not yet met with success. Concerns have been raised that applicants 
from other countries that have data privacy rules modelled on the GDPR (or that reflect or otherwise impose 
similar strict limitations on a regulator’s access to personal data) may also face delays when applying for 
registration with the SEC. 
 
The SEC staff have been requesting opinions from counsel licensed to practice in the US that the applicant 
can, as a matter of law, provide the SEC with prompt direct access to its books and records and to submit to 
onsite inspection and examination by the SEC once registered. Depending on a given firm’s situation, there 
may be ways under US law to plan around the current log jam in SEC registration. 
 
Hong Kong’s personal data privacy regime has been in place for a number of years and, to date, has not 
been an impediment to applications for HK-based investment advisers to register as investment advisers 
with the SEC. Here is a link to an article published by Deacons, providing a comparison between the GDPR 
and the Hong Kong regime: A closer comparison between the GDPR and the PDPO. 

  

http://www.fatf-gafi.org/publications/high-riskandnon-cooperativejurisdictions/documents/public-statement-february-2019.html
http://www.fatf-gafi.org/publications/high-riskandnon-cooperativejurisdictions/documents/fatf-compliance-february-2019.html
mailto:ethan.johnson@morganlewis.com
https://www.deacons.com.hk/news-and-insights/publications/a-closer-comparison-between-gdpr-and-pdpo.html
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SFC licensing and compliance hints 
Emma Tong 
 

Licensing for private equity firms  
 
Do private equity firms need SFC licences? 
 
In paragraphs 1.4.18 and 1.4.19 of the latest edition of its Licensing Handbook (February 2019), the SFC 
has confirmed that private equity firms do indeed need to be licensed if their investment and/or advisory 
services involve shares or debentures of private offshore companies. This is because only shares or 
debentures of Hong Kong incorporated private company are carved out of the definition of “securities” under 
the Securities and Futures Ordinance.  
 
What type of licence does a private equity firm require?  
 
The SFC’s position is that a private equity firm can only obtain a Type 9 licence if it will have power to make 
discretionary investment decisions for a (private equity) fund. Otherwise, the firm would need to obtain a 
Type 1 licence (to conduct deal sourcing, negotiation and execution for the fund); and/or a Type 4 licence (to 
provide investment advice for the fund, unless the wholly-owned group company exemption was available).   
 
In the case of many of the private equity firms operating out of Hong Kong however, while the decision as to 
whether or not to make an investment following the due diligence report is usually made by the investment 
committee, Hong Kong office staff have broad discretion in relation to the subsequent contract negotiations 
with the seller / issuer and it could be argued that this is an integral part of the investment decision-making 
process and that therefore, in our view, the SFC should be willing to grant type 9 licences in these situations. 
It is hoped that moving forward the SFC will be willing to interpret “asset management” in this way so that 
Type 9 licensed private equity firms can also conduct dealing in relation to these type 9 activities without 
having to obtain a separate type 1 licence. 
 
Responding to SFC survey - reminder  
 
Responses to the 2018 SFC Asset and Wealth Management Activities Survey are due on 1 April 2019 (see 
circular). We recommend that clients participate in the survey to assist the SFC in its understanding of the 
industry and to promote a good relationship with the regulator. From this year onwards, submissions may be 
made through the SFC’s online portal: https://wings.sfc.hk/awmas/#/en. 

 
 

Recent publications 

 

Hedge funds, complex products and suitability – 6 April deadline 
 
The SFC’s new Business Risk Management Questionnaire – a task not to be deferred 
 
England’s Court of Appeal held that liability cap had been incorporated into the contract 
 
Whatever the marital status, an agreement brings more certainty 
 
SFO s.213 remedy for aggrieved public investors against Person(s) Unknown in securities fraud 
 
Court of Final Appeal holds that insider dealing of overseas listed securities is prohibited under section 300 
of the Securities and Futures Ordinance 
 
Rules of the High Court and related case law highly relevant in competition tribunal hearings 
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https://www.deacons.com.hk/news-and-insights/publications/whatever-the-marital-status,-an-agreement-brings-more-certainty.html
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Can an employer refuse to grant leave to employees during the festive seasons? 
 
When is failure to renew pregnant employee’s employment contract unlawful? 
 
China formally implements unified negative list regime for market access 
 
Companies (Amendment) (No. 2) Ordinance 2018: Additional requirement to notify location of board records 
 
Changes to documentary requirements for listed issuers will come into effect on 1 March 2019 
 
 

Whilst every effort has been made to ensure the accuracy of this publication, it is for general guidance only and should not be treated as a substitute  
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